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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION ;
Xk W® x {
In the matter of the petition of )
AT&T COMMUNICATIONS OF MICE[GAN , INC., )
for arbitration to establish an interconnection ) Case No. U-11151
agreement with Ameritech Michigan. ) '
)
)
In the matter of the petition of ) ‘
AMERITECH MICHIGAN for arbitration ) ‘
to establish an interconnection agreement with ) Case No. U-11152 j
AT&T Communications of Michigan, Inc. ) : ‘
)
At the November 26, 1996 meeting of the Michigan Public Service Commission in Lansing,

PRESENT: Hon. John G. Strand, Chairman
Hon. John C. Shea, Commissioner
Hon. David A. Svanda, Commissioner

On August 1, 1996, AT&T Communications of Michigan, Inc., (AT&T) filed a petition for
arbitration with the Commission regarding the terms, conditions, and prices for interconnection
and related arrangements wimAme_xitechLﬁchién pursuant to Section 252(b) of the federal
Telecommunications Act of 1996 (the FTA), 47 USC 252(b). In acoordance wnh the proce- |
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dures adopted by the Commission’s July 16, 1996 order in Case No. U-11134, AT&T filed
proposed direct testimony and exhibits in conjunction with its petition for arbitration.
On August 2, 1996, Ameritech Michigan filed a petition for arbitration requesting that the

Commission arbitrate issues related to collocation of AT&T"s equipment on Ameritech Michi- g
gan’s premises, AT&T s costs for local traffic termination, and AT&T’s bbligaﬁons uhder ‘ f
Section 251 of the FTA. Subsequently, the separate petitions filed by AT&T ahd Ameritech }
Michigan were coﬁsolidzned into a single arbitration proceeding and an arbitration pancl l
consisting of Administrative Law Judge Robert E. Hollenshead and Commission Staff members !
Ann R. Schneidewind and Youis R. Passariello was assigned to preside over the arbitration
proceedings. | |

On August 14, 1996, the parties first met with the arbitration panel to establish a i)towdum!
framework for addressing disputed issues. Following the initial meeting; each party met

separately with the arbitration panel to discuss the merits of the issues to be considered in the

|
|
arbitration proceeding. f ’

Oa August 26, 1996, Ameritech Michigan filed its response to AT&T"s petition. On I[
August 27, 1996, AT&T filed a response to Ameritech Michigan’s petition. ‘ ll

On September 13, 1996, AT&T submitted a marked up version of the proposed arbitration !
agreemmthatsasfonhauofthetermsagreedtobymeparﬁsaswen’asachpatty’spm— I,

posed contract language for all of the disputed portions of the contract.
On §eptember 17, 1996, each party submitted a proposed decision to the arbitration panel. J
AmedtechM'ichiganalsosuhmiuedam_a:kedupagmementalong\\rithalistofanndtaﬁons ;

concerning differences in the contracts.

i
.
|
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On September 24, 1996, the parties made oral presentations to the arbitration panel in

support of their positioné. On September 25, 1996, the parties rebutted the other party’s

presentations.
On October 1, 1996, AT&T submitted supplemental information regarding resolved issues.

On October 2, 1996, the parties jointly submitted a version of the proposed interconnection
agreement including both resolved contract language and proposed language of both Ameritech

Michigan and AT&T in disputed areas.
On October 28, 1996, the arbitration panel issued its decision. In so doing, the arbitration

panel identified S5 issues that the parties had been nable to resolve through negotiations. For
each issue, the panel stated its decision and the rationale underlying its determination.
On November 7, 1996, Ameritech Michigan filed its objections to the decision of the

arbitration panel. On November 8, 1996, AT&T filed its objections.’
IL
DISCUSSION
The arbitration panel’s decision identified and proposed resolutions for 55 contested issues.

It now appéts that 18 of the issues are no 'longer contested.

'AT&T’s objections were filed one daylancbeausextscounerwasdelayedbyamotor
vehicle accident. ‘

“In its July 16, 1996 order in CaseNo U-11134, the Comnnssmndtmctedthatthe

arbitration panel should limit its decision on each issue to selecting thcposmonofoneofthe
parties on that issue unless the result would be clearly unreasonable or contrary to the public

mm
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In their separate objections, neither Ameritech Michigan nor AT&T raised any objections to

the arbitration panel’s disposition of issues 5, 9, 13, 19, 29, 37, 39, 40, 46, 47, S0, and 51. In |
’ [

I
i
|

addition, the objections raised with regard to issues 11, 12, 14, 17, 18, and 20 are limited to
merely pointing out that these matters were resolved by an October 21, 1996 agreeme:it that was ’
apparently not submitted to the arbitration panel until the day before the panel’s decision was }
originally scheduled to be released, which accounts for the panel’s failm‘to acknowleage these ’,)
agreements in its decision. Finally, an examination of the objections reveals that some of the ;
remaining issues were at least partially resolved by the parties” last minuté agreement. !
In analyzing the remaining contested issues, the Commission has chosen to group the issues
by their subject matter rather than to proceed sequenually through them. Additionally, to
further expedite the Commission’s decision process, determinations reached by the -arbitraﬁon

|
'a
|

panel regarding issues not discussed in the body of this order are considered by the Commission 'J
to have been properly and My resolved for the reasons set forth in the arbitration panel’s ,‘

October 28, 1996 decision.
Issues 1, 2, and 49 of the arbitration panel’s decision concern pricing issues that were not
resolved through ncgbtiation between the parties. Issue 1 involves the atzbﬁ#hment of interim ,
- |

prices for reciprocal compensation, transiting, unbundled network elementslcombmaﬁons, l
_ |
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collocation, and>structurs (poles, ducts, conduits, and rights-of-way issues).’ Issue 2 concems
the size of the discount from retail prices that should be applicable to AT&T"s wholesale
purchases of network services from Ameritech Michigan that will be resold to AI&Ts mml
customers. Issué 49 concerns whether the interim rates contained in the arbitration agreement
should be replaced on a prospective or retroactive basis by permanent rates that will be |
established in a future proceeding. '

With regard to Issues 1, 2, and 49, the arbitration panel rejected Ameritech M's

positions in favor of AT&T s positions on most elements of the issues. However, the arbiuation
panel’s determinations regarding the pricing of dedicated transport, switched transport, ﬁgnaﬁng g
and database services, operator and directory services, and collocation rejected the positidns of |
both Ameritech Michigan and AT&T in favor of existing FCC interstate access rates.

With regard to Issue 1, Ameritech Michigan argues that the arbitration bane!’s decision
1mproper1y 1gnored Amentech Michigan’s reformulamd cost studies, which Ameritech mdunn !
atterupted to present to the panel on Septembe.r 24, 1996. The Comtmssxon finds that the !
reformulated cost studies were p;opel'ly rqected. . '

© The schedule in this proceeding included a September 17, 1996 deadline for thcpa:m to
submit their positions regarding all contested provisions of the intarconnection agreement. On ,

that date, Ameritech Michigan submitted its positions on the contested pricing issues, which it

*The Commission is aware that various aspects of Issue 1 are no longer in dispute
because neither party raised an objection to the arbitration panel’s decision. These matters
include the arbitration panel’s determination that the existing Federal Communications
Commission (FCC) interstate access rates should be applied on an interim basis for dedicated
transport, switched transport, signaling and database services, and operator and directory
services. nerefore,thcarbm:nmpanelsﬁndmgsonmmmmsshouldbemwtpomd
bythepamsmtoﬂmrmtm:ounecnonagrmmr.
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had developed on the basis of previous total service long run incremental cost (TSLRIC) studies.
However, the TSLRIC studies underlying Ameritech Michigan’s arbitration pricing positions
had been rejected in the Commission’s September 12, 1996 order in Cases Nos. U-10860,

U-11155, and U-11156. Indeed, in rejecting Ameritech Michigan's TSLRIC studies, the Com-~ |

mission found that they were inconsistent with the costing principles established in Case

|
|
|
No. U-10620. . (
At the September 24, 1996 .oral presentation to the arbitraﬁon panel, Ameritech Michxgan
zittempted to submit cost studies that had been reformulated in response to ‘the Cémmiséion’s !
September 12, 1996 order in Cases Nos. U-10860, U-11155, and U-11156 with regard to all f
unbundled network elements and interconnection and call termination services. The arbxtraﬁon |
panel refused to consider the reformulated studies, stating that it would not accept any finforma—'

tion submitted after the filing deadline.

“Baseball-style” arbitration exposes both parties to the same risks. Each party to the arbi- |
tration process was aware that its position on an issue would be rejected if the other party’s posi-|
tion were found to be more reasonable. Accordingly, each participant should have been moti- }
vated to abandon unrealistic positions in favor of more reasonable ones. Ameritech Lﬁchxgan is |
solely responsible for determining its ncgotiat_ion and arbitration stances. ‘Ameritech Micfugan

not only prepared the flawed cost studies, it also chose to base its negotiation and arbitration

predicament caused by the &mﬁsﬁm’s September 12, 1996 rejection of those studies.

The Commission finds that the arbitration panel’s refusal to permit the introduction of

Amexitech Michigan's reformulated cost studies was neither arbitrary nor capricious. ‘As early

Page & - . B ] .
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as January 19, 1996, Ameritech Michigan was placed on notice that its cost studies were of _.
- - !

questionable validity.* Despite being forewamed, Ameritech Michigan chase to base its negoti-

!
ation stance and arbitration positions on questionable data. Given the strict time lmutanons l"
specified in the FTA for arbitration proceedings, the Commission is persuaded the arbitration |
panel acted properly in rejecting Ameritech Michigan's September 24, 1996 attempt to |
drastically revise its positions in this proceeding.® Accordingly, the Commission finds that the (
arbitration panel acted properly in refusing to consider Ameritech Micl'ﬁgﬁ's refomu_xl#téd cost |
studies. . | -
Having properly rejected Ameritech Michigan's reformulated cost studies, the arbii:ition

panel was faced with adoption of one of the two positions advocated by the parties in their

l
l
!
September 17, 1996 filings. The panel opted for AT&Ts price estimates, which were based on |
cost information supphed by Amenmch Michigan that was adjusted by AT&T msmd of the !
pnceesnmaxesﬁmtwemsupponedbyAmmmchhﬁcmgansd;saednedesmdm Inso |
doing, the _arbm-duon panel clearly indicated that AT&T’s price estimates should be relied upon ,I
as an ifterim measure. In reaching its conclusions, the; arbitration panel observed that the statu- 'f

et |

tory pricing requirements for local interconnection services are governed by state and federal

Inapmposalfordemsxonzssuedonlanmryls 1996 in Case No. U-10860, an
: admmsnanvehWJudgefomdmatpomonsofAmmmchbﬁcMgmsTSLRICsmdwsmw
flawed that they should not provide the basis for establishment of rates for interconnection
amngcmentsbetweenprovxdm of basic local exchange service. ~ _

- ’Indeed, asrecogmzedbythearbmnonpanel,nwouldhavebeenunfmrmallow
AmenwchMmMganmuuﬂamuymmmanmsoumemsusmthMaﬁomgAT&T
additional time to do likewise. . {

Pag°.7. - - !
U-11151, U-11152 ’ R |



01/27/87 10:31 T313 862 4559 FISCHER FRANKLIN ‘4]021/045.

o ' "/

laws that provide similar standards.® The FCC's approach calis for a portion of comtm;n costs
to be included in the pricing of interconnection items. Under Michigan law, until January 1,
1997 common costs are not considered. [See Section 352 of the Michigan Telecommﬁniaﬁons
Act, 1991 PA 179, a5 ameaded by 1995 PA 216, MCL 484.2101 et seq; MSA 22. 1469{(1'01)
et seq. (the MTA)]. However, because Section 352 of the MTA also proﬁdes that, efféc’tivé
January 1, 1997, prices shall be determined pursuant to a just and reasonable pricing standard
with regard to interconnection services, the only clearly defined difference between t.hestate and
federal methodologies will have a very limited effect on rates. |
Moreover, the panel proposed that if the Commission’s uitimate deterfninations in Casu:
Nos. U-11155 and U-11156, or on Ameritech Michigan's Advice No. 2438(B), support any
different pricing conclusions for services addressed in this pmco;eding, such ch;mges should be
incorporated into the interconnection agreement. Additionally, the arbitration panel made a
similar recommendation with respect to any changes that result from the FCC or the Commis-
sion rcvisiting the top'ic of pricing of local innerconnectic;x; sa-vw&s in the near ﬁxtﬁre. |
In light of the arbitration panel's reoommendauons, t.he Comrmssmn is not persuaded that
the panel’s findings violate state or federal law or unconstitutionally tah: Amentech Midugan s
property without just compensation. The inten'm rates adopted by the arbitration pa.nel are its
bestsumarzofAmeatechMCmgan scostsasdetertmnedby'I‘SLRICda!a. TheComrmssmn

senously doubts Ameritech Michigan’ s claim that approval of the arbxtta.non panel’s demsxon

‘rhearbmnonpanelfoundthaxﬁxeonlysxgmﬁmtdxffmcebaween thestateand
federal methodologies in the pricing of loml interconnection services involves the treatment of

common costs.

Page 8 .
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will jeopardize its financial integrity. Certainly, there is nothing in this proceeding to support
that contention. Accordingly, Ameritech Michigan’s objections to Issue 1 are rejected.

The only Issue 1 pricing concern raised by AT&T involves collocation prices. The arbitra-
tion panel determmed that Ameritech Micl'ugan s existing FCC tariff rates for colloanon should

be incorporated into the interconnection agreement. AT&T maintains t.hat its pmposal for collo-|

cation prices was developed on the basis of Ameritech Michigan’s actual cos;s of pmﬁdhg

|
collocation. According to AT&T, use of the existing interstate tariffed rates for collofmion is 1
unreasonable because those rates were developed by the FCC through use of a fully dxstnbuted '
cost methodology that incorporates excessive overhead loadings. AT&T stesses that the FCC ,
suspended Ameritech Michigan’s most recent collocation tariffs because the rates appeared to bel!
excessive. In any event, AT&T urges the Commission to specify that the rate that is a.dopwd
should be applied only on an interim basis. According to AT&T, Ameritech Michigan's costs |

of collocation should be subject to review, with the interim rates being replaced as soon as more

competitive prices are determined through properly conducted cost studies.

The Commission finds that AT&T"s objection to the use of Ameritech Michigan’s existing |

interstate rates for collocation should be rejected. Itmakeslitt!esensetqadoptaneu?mfor [
collocation when an existing tariffed rate exits for essentially the same service. Accofdingly, (
AT&T"s objection to the collocaion pricing issue is rejacted. B ‘4

With regard to Issue 2, which involves a determination of the wholesale discounit applicable
to purchases by AT&.Tforresalcto its retail customers, Ameritech Michigan argues that the
arbitration panel's determmatmn to adopt AT&.T's proposed 25% discount is flawed. Accordeg

to Ameritech Michzgan, the arbitration panel misunderstood Ameritech Michlgan s method-

Page 9
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~ inflexible “baseball-style” arbitration selection process, which it was allowed to do pursuant o

ology, which it claims is saperior to AT&T’s unsupporhad estimate. Indeed stressing that :

AT&T’s initial position called for a discount in excess of 40%, Ameritech M‘xchlgan argns that |

- J
its rates should be adopted by the Commission because they are supported by its avoided cost [

smdy, not guesswork. »

The Commission finds that the arbitration panel should not have adopted AT&Ts: 25 % !
wholesale discount rate. In reaching its determination, the arbitration panel recognized that “the ’
most reliable discount probably lies somewhere between Ameritech’s 13% and AT&T_"sv 41.1%

based on its Avoided Cost Model.” Decision of the Arbitration Panel, p. 26. The Commission

is persuaded that, afterdﬁngpoccutialﬂawsinthcappmachesta]mnbythepartiesandinlight !

{
of the parties’ adherence to extreme positions, the arbitration panel should have abandoned the !

the directives in the July 16, 1996 order in Case No. U-11134, in favor of a more acceptable
option on this issue. Indeed, in its First Report and Order,” the FCC proposed 2 wholesale rate |

discount in the range of 17% to 25%. Accordingly, irriplemmtaﬁon of a25% discouxiltfram

constitutes adherence 1o a rate at the highest end of the range of rates, despite evidence that the
majority of the wholesale discount rates considered appropriate by the FCC actually fell between

18.74% and 21.11%".

’First Report and Order; In the Matter of Implementation of the Local Competition
Provisions in the Telecommunications Act of 1996; Interconnection between Local Exchange |
Carriers and Commercial Mobile Radio Service Providers, 61 Fed. Reg. 45476 (1996) g
(codified in 47 CFR pts. 1, 20, 51, and 90), stayed in part pending appeal in Jowa Utilities |
Bna:dv&deml_(.‘hmmnnmnms_cﬂmm decided October 15, 1996 (CA 8, Dochx : '
No. 96-3321 et al.). : )

"First Report and Order, supra, parigraph 933, page 470.

Page 10
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TheCommissionﬁndSthatitWMdbemomapp;opﬁammuseawholesalediscotmtmteof
22% in the interconnection agreement. A discount rate of 22% is reasonable because it is i
temporary and because it fies claser to wholesale discount rates that were prevxously determined "
in two states that exphcxtly applied Section 252(d)(3) of the FTA in reaching their decxsxons. }
Accordingly, the Commission finds that the discount rate of 22% is appropriate and shpuld be |
incorporated into the mteroonnecuon agreement. ' |

Finally, Issue 49 involves an effort by the parties to predetermine whether changes in the

contract prices should be applied retroactively or prospectively.’! Ameritech Michigan urges
adoption of contract language that would make price changes fully retroactive to the effective
date of the contract. On the other hand, AT&T proposes to teserve each party’s rights and

remedies with respect to the collection of rates or charges on a retroactive or pmspect:ve basis.

|
|
|
In its objecnons Amentech M‘cmgan concedes that Congress and the PCC have authority E
to direct whether or not 2 subsequent change should be ai)plied retroactively or pmspec_:ﬁirely. '
Acco'rdinglglr, Ameritech Michigan insists that Itls necssary to incorporate l;mguage m the ’
arbitration agreement that determines whether prices will be applied retroactively or prospec- ' E

tively in the event that the pricing rules are changed by a statute or an order that is silent on the |

°See paragraph 898 of the First Report and Order, supma, page 457, wherein the FCC
noted that the states of Georgia and Hlinois derived average wholesale discounts of 18.74% |

and 20.07%, rupecuvely

AT&T also proposed use of volume discounts, which were rejected by the arbmauon
panel based on its finding thatvolumedxscounmhavenobasxsorrelanonshxptoposable
avoided costs. The Commission agrees with this determination.

i
|

""This issue applies to two sections of the arbmauonagreement. Section 29. 3refu'sw ‘
oontractpncechangathataremadetoconformwnhachangemtheFl‘AortheFCC' f
pricing rules. Secuon29.5speqﬁunyre]atcsmﬂ1ereplacementofmwnmpnmby !
permanen:ratm {

Page 1_1
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subject. The Commission disagrees. There is no basis for Ameritech Michigan's position that
new rates should always be applied retmacﬁvdy to the effective date of the interconnection
agreemznt, whether established by legxs!anve or regulatory action. Adopnon of AT&T's
proposalmthregardto themtroactrvxtyofratechangs-sm thepamesanoppormmty to
address whether rates should be applied retroactively or prospectively at the time the raxe changc

is being determined. Accordingly, the Commission finds that the arbitration panel's decision on

Issue 49 should be approved.

Issue 54 concems an effort by the parties to incorporate their interpretations of Section
252(i) of the FTA, which requires a local exchange carrier to make available any interconnec-

|
’
|
!
|

tion, si-.;-vice, or network element provided under an agreement approved pursuant to Section

252 of the FTA to which it is a party to any other requesting telwomxﬁvmimtion carfier upon thel

same terms and conditions as those prowdcd in the agreement. | (

AT&T insists that Section 2526) should be interpreted to mean that AT&T is mﬁﬁéﬂ to l'
retain (1) any unrelated term or condition of its interconnection agreement and (2) any prwxsxon |'
of the agreement that relates to the processes, procedures, and systems for interconnection
servimthatwmiﬂ!plememedbyﬂleparﬁesintheevemﬂmlAT&Tdectstoadopt?n i

individual interconnection, service, or network elément arrangement contained in an agreement

bemeenAT&Tandaﬂnrdpany Ontheotherhand,AmentechNﬁchxganarguadmrhe

|

of any arrangement in an agreement between Ameritech Lﬁctngnn and a tlurd-party lfAmcntech

mdﬁgandemonmémmmeComnﬁsﬁmma;RWOMdinmrmmmMmc-

Page 12
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arrangement to AT&T than Ameritech Michigan incurred to provide the arrangement to the

third-party.
Each party offered language supporting its position on this issue to be mcorpo:awd as
|

i
i

Section 30.13 of the interconnection agreement. The arbitration panel found that AT&T"s
proposed language should be adopted. Ameritech Michigan objects. According to Amentech | )

Michigan, the law and common sease require that AT&T must adopt the terms and conditions of! [

|
|
|

an entire interconnection, service, or network element arrangement in another agreement asa
package. Ameritech Michigan insists that Section 252(f) should not be interpreted to allow |
AT&T to pluck an individual term or condition from another interconnection agreement and
simply plug it into its own interconnection agreement. In the alte.matwe, Ameritech Mic!ugan ,(
argues that the Commission could adopt neither party’s language and allow them to pnrsue theu','
differing interpretations of Section 252(). '

The Commission is persuaded that Ameritech Michigan's alternative resoluuon of this issue
is appropriate and should be adopted. The proper interpretation of Section 252(i) of the FTA xs]

_ | |
2 major issue that does not need to be addressed at this time. This is particularly true in light of

the expedited nature of the interconnection agresment approval process. Therefore, Section

30.13 of the interconnection agreement should be excised. : f

Transiting
TmnsmngtefetstothedehveryoftmfﬁcbetweenAT&Tandathxrd—partoncIlmge
mna-(LEC)byAmenmchLﬁcmganthmughuseofAmemecthugansswiwh&andlomﬂ
mtralATA trunks. Amcntnch Michigas insists that nothing in the FTA or the FCC’s First ;
RepoﬁandOrderrequmumpmvxdemﬂungmce WhﬂeAnmwchMichxgan:swinm'g

Page 13° ' | ‘ 1
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to negotiate with AT&T for the provision of transiting service at commemany msonable rates,
terms, and conditions that have short-term applicability, it disagrees with the arbitration panel’s {I
determination that Ameritech Michigan is required by the FT'A to provide transiting service to |
AT&T indefinitely. ‘ /
The Commission finds that Ameritech Michigan’s ohjection to the arbitration panei's deter- ;
mination regarding Issue 4 should be rejected. As the arbitration panel recognized, absent '
transiting, new competitots would face a significant barrier to entry due to their inaﬁility to 1(
simultaneously interconnect with every other LEC. Further, given that an important puxpose of
the FTA is to encourage the development of competition in local exchange markets, the Com-
mission is not persuaded that the FTA should be interpreted to allow Ameritech Michlgan 0
refuse to perform transiting services. Indeed, nothing in the FTA sugges'ts that Amentech
Michigan may refuse to resell any element, function, or group of elements and ﬁmcfiéns to
AT&T for use in the transmission, routing, or other provision of the telecommunications service'

|
!
|
f
|
|

simply because a direct interconnection with A’I‘&T and another telecommunications providet |
|

might obviate the necessity for Ameritech Michigan to perform transxtmg service. For a
competitive marketplace to flourish, new entranrs must be able to provide servn:c to customers :

in an economically viable manner. Because Ameritech Michigan®s proposed language creates a |
|

barrier to competition, the Commission finds the arbitration panel propedly rejected it. |

|

Bam22and230fthearbmanonpandsdmonconcemmame:srdamdmtelephone !
) directories. InIssue22 thcpartwswcrcunabletoagreewhcﬂ:erAmmtechMidugansobhga

ton pursuant to Secuon 251(®)(3) of the FTA, which requires nondlscnmmatory access to

Page 14
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directory listings, extends to both Ameritech Michigan’s white and yellow pages directories.
Additionally, the parties could not agree whether Ameritech Michigan has an obligation to |
deliver yellow pages directories to AT&T subscribers and whether AT&T has a right to have its
customer contact information published in the informational pages at the beginning of Amemech
Michigan’s directories. Issue 23 relates to whether AT&T should deal directly with Ameritech
Michigan or the publisher of Ameritech Michigan’s directories. ‘ ¥
Subject to one exception, the arbitration panel adopted AT&T"s positions on these issues.™
After reviewing Ameritech Michigan's objections to the arbitration panel’s determinations, the
Commission finds that two revisions are appropriate. |
First, the Commission finds that the arhitration panel’s determination regarding Section 15.1
of the interconnection agreement should be reversed. AT&T had proposed that anﬂfy listings
of AT&T"s customers should be included m Ameritech Michigan’s white and yellow pages
directories. Ameritech Michigan proposed that such listings should be limited to its white pages
dixgctoﬁes. |
. In Section 251(b)(3)-§fme FTA, 2 duty is imposed on all LECs—_to permit competitive pro-
viders 1o have nondiscriminatory access to directory listings. In Section 271(<)R)(B)(viiD),
Congress indicated that a Regional Bell Operating Company (RBOC) can comply with the so-
called contl;etiti.ve checklist requirements if its interconnection agreement includes a prcmsion
permitting the c;xstomets of competing carriers to have thte pages directory listings in the
RBOC directories. The Commission finds that Section 271(c)()(B)(viii) undermines AT&T"s

 PThe arbitration panel found that Section 15.2.5 of the contract language progosed by
AT&T should be amended to specify that Ameritech Michigan’s obligation to distribute. -
directories extends only to AT&T’s resale customers. .

Page 15
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ugumeat:hactheFrAmquiraAmeﬁwchLﬁchiganmpunﬁtmtoboﬁx its white and
yellow pages directories. Accordingly, Amemech Midngans position on Section 151 of the
arbitration agreement should be adopted. )

Second, the Commission finds that the arbitration panel’s determination regarding Section
15.2.5 of the interconnection agreement should be reversed. The arbitrati&n panel adopmd |
AT&T’s proposed language for this section. Ameritech Michigan argued that the I-‘TAdoa not ;
require Ameritech Michigan to deliver ﬂw pages directories to AT&T"s customers. The '
Commission agrees. Because there is no obligation under either the FTA or the MTA requiring
Ameritech Michigan to publish yellow pages directories, the Commission ;agrees that 1t should

| not compel Ameritech Michigan to distribute its yellow pages directories to the customers of |
competing LECs. Obviously, the parties are free to reach an agreement on this issue. "Ifhere- /
fore, the Commission agrees with Ameritech Michigan that inclusion of AT&T's pnq:osed |

|

language for Section 15.2.5 of the interconnection agreement should be rejected.®
However, the Commission is not persuaded that Ameritech Michigan’s objection tso the I
inclusion of information about AT&T services, including addresses and telephone numbers for |
customer service, in the informational pages at the beginning of Ameritech Lﬁchigan;sfwhim I
and yellow pages directories should be adopted. The arbitration panel recomtmznded,é adoption o’lf

AT&T’s proposed language. For the reasons stated in the panel’s decision, the Commiission |

o T

YRejection of AT&T"s proposed language for Section 15.2.5 of the interconnection. / _
agreement renders Ameritech Michigan’s objection to Issue 23 moot. L
. |
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Access to Ameritech lﬁﬂhigﬂn's Real Property

Issue 24 involves a dispute over Section 16.1.1 of the interconnection agrecment. The arbi-
tration panel adopted AT&T"s proposal on this issue. According to the arbitration panel, the
term “right-of-way" should not be interpreted to be limited to real estate owned by third-parties. |
Rather, the arbitration panel expressed its belief that Section 224(f)(1) of the FTA reqm |
Ameritech Michigan to grant AT&T access to any property owned, leased, or otherwxsc con- |
trolled by Ameritech Michigan. | ; ’
In its objections, Ameritech Michigan argues that the arbitration panel‘s acceptance of ’

i

. |

AT&T s language for Section 16.1.1 of the interconnection agreement goes too far. According ,‘
1

|
|

|

to Ameritech Michigan, the term “right-of-way” has a clear meaning under the law and is limited
to its existing rights-of-way over the land of third-parties. Therefore, Ameritech Michigan |
: ; S 1

insists that nothing in the FTA obligates if to create new rights-of-way across its own property. |

|

Indeed, Ameritech Michigan insists that Congress could not have intended to grant requstmg
carriers access to ail Jand owned by int;llmbent LECs simply because such land might be suitable}
for distribution facilities. Rather, Ameritech'MChigan argues that Section 16.1.1 of the [
arbitration agreement should be limited to ensure access to only ‘polé. ducts, oongluifs,‘ and }
other rights-of-way,” not the broader “pathways” contemplated by Aff‘&'l‘g's' position. | _ ,'[

Sedion 251(b)(4) of the FTA reqmr&s all telecommunication carriers to afford access to l
their poles, ducts, conduits, and rights-of-way 10 competitors on rates, terms, and conditions
that axe consistent with Section 224 of the FTA. However, Section 224(e)(1) of the FTA

provides that the FCC shall Iack jurisdiction with respect to the determination of the rates,
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terms, and conditons for &CCESS to poles, ducts, conduits, and rights-of-way in any case where
such matters are regulated by a state. A ;

Section 361 of the MTA sets forth Michigan’s current regulatory scheme for access Eto struc- j
ture, which is remarkably similar to the statutory scheme set forth in Section 224 of the FTA.
Accordingly, the Commission finds that its decision should be guided by deemI and state law
on this issue. | ’ ,{

Subject to one modiﬁcaﬁon, the Commission is persuaded that the arbitration panel’s [
adoption of AT&T language for Section 16.1.1 of the contract is appropriate. Accordum to ]
AT&T"s proposal, the term “rights-of-way” is defined to include “easements, licenses, or any ‘
other right, whether based upon grant, reservation, contract, law or otherwise, to use propesty ,
suitable for distribution fac:i]ms but does not include property owned or leased by Ameritech }
Michigan wiuch is not used or suitable for distribution facilities such as business ofﬁcu ar '
corporate offices.” ‘I'he Cqmmxsszon agrees with Ameritech Michigan that thxs definition should )
be revised slightly to clarify that Ameritech Michigan is not obligated to create new rights-of-

way across its own property. Accordingly, Section 16.1.1 of the arbitration agreement should
define “rights-of-way” to include ésements Iicenses, or any other right, Whetﬁer based upon !
grant, reservation, contract, law or otherwise, touseproperty imepmpertyxsusedfor

distribution facilmes.

Indemnification and L imitation of Lizbil

Issues 41, '42 43, mduaferdamdwmemncepsofmdcmniﬁmﬁohmdﬁmiéﬁbnof |

lmbxlxty.
butoptedforAmentechmchxganslanguageonIssueﬁ Both Amentechmchxganand
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ATA&T raise objections to the arbitration panel’s decisionis. With regard to Tssue 41, Ameritech
Michigan maintains that its proposal for Section 25.1(a) is more appropriate because it 1s not
limited to cxrcumstancs where the conduct that caused the loss was withia the scope of-“employ-
ment of the individual whose conduct caused the loss. According to Ameritech Michxgan, the |
problem with A’I‘&’r’s proposal is that it constitutes nothing more than an attempt to specxt'y in |

the contract the circumstances under which a company might incur a loss to a third-party.
AmenmchMiduganmmsts&mabenerapproachxswensumﬂxatAmeanhMcmgansdutyto '

!

indemnify AT&T exactdy parallels AT&T’s exposure to its customer due to the conduct of
Ameritech Michigan’s employee. |

With regard to Issue 42, Ameritech Michigan argues that the panel’s adoption of AT&T's |
proposed language for Section 12.7 of the agreement constitutes an attempt to force Ameritech ]!
Michigan to demonstrate fault in circumstances where the acts are in the exclusive comml and :
knowledge of AT&T. | (

In Issue 43, AT&T maintains that its proposed language in Section 26.3.1 of the intercon- (
nection agreement is intended to make Ameritech Michigan’s Hability to A'i'&T coextensive !
with AT&T’s liability to its own customers. Additionally, AT&T maintains that Amesitech ;
Michigan’s positioq 1s nonsensical in situations where the damages arise out of oonduct that is j
not associated with a service rendered for a fee. | |

Finally, Issue 44 involves Ameritech Michigan’s argument that the Ianguage proposed for |
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In its November 1, 1996 order in Case No. U-11138, the Commission was faced with
similar issues in the arbitrated interconnection agreement between TCG Detroit and Amieritech
Michigan. The Commission was persuaded that neither party’s final offer with regard to indem-
nification constituted an acceptable term or condition for their interconnection agreemeﬁn
Further, the Commission was persuaded that it should not attempt to rewrite either party’s
indemnification offer. Therefore, it concluded that both must be rejected. |

The Commission finds that the indemnification and limitation of Iiability proponl_s:'-sup-

ported by the parties in this proceeding are also unacceptable. Both offers could create perverse

incentives that will cause providers to overbuild ﬂxeirnctworksasamménfpmvidinésecuﬁ:y
against service outages, even if the duplicative facilities would not be economically efficieat.

Additionally, the parties may be induced to compete for customers by offering them better

guarantees of performance than can be economically justified. Further, the indemnification and

limitation of liability provisions may discourage customers from seeking to improve the quality

of service offered to them by competing carriers. Finally, the Commission is persuaded that

provisions that may lead to discriminatory concessions in favor of selected customers ofagainst'

disfavored providers are incompatible with the competitive market and the purposes of the
MTA. |

‘Because the Comumission does not wish to delay the process of -intemﬁnnection, it will
approve the agreement without the indemnification and limitation of liability provisiohs.
However, because some indemnification ;‘md limitation of liability provisions are needed to
mketﬁemmmmﬁmagmmmefﬁcmay, the Commission directs the parties 1o

mumnegoﬁaﬁommtﬁesek&l&&andmmubmitpmpomlsmme&mnﬁsﬁoqwiﬁﬁnw
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days. Ifthepanicsareabletoagreeonthcindcmniﬁwﬁonandlimitzﬁonofﬁabiﬁtyprovi—

sions, they should jointly submit them to the Commission. Otherwise, ﬂxey'shoulduch submit ;

their best offer, kecpmgmrmndtbatthelroffersmustbemorewnsonablethanthcofferstodateij
|

and must also be compatible with the purposes and policies of the FTA and the MTA.

Standands of Performance
In resolving Issue 7, which concerns standards of performance, the arbitration pahei | |

recognized that Ameritech Michigan and AT&T were able to reach agmeﬁxent on the standards i
of performance that will be utilized and measured in regard to network interconnection and the }
resale of network components. Expressing hope that the parties would be able to molve issues !
regarding standards of performance in other areas including unbundled network comp’onentS, f
collocation, ‘and rights-of-way, the asbitration panel deferrod making detersiinations on these |
issues in favor of having a resolution develaped by the implementation team within thc ;
parameters of the implementation plan, as proposed by AT&T. ' | {
In its objections, Ameritech Michxgan argues that the arbitration panel exred by defemng ;
performance standard issues to the implementation team. Ameritech Michigan also argues that |
the arbitration panel erred by determmmg that the aiternative dispute moluuon prom would }
be the proper forum for resolving disputes concerning compliance with pcrformancestandards }
Accordmg to Ameritech Midugan, the arbitration panel improperly elevawd the mplmmtanoLI
team from the role of generally prow.dxng technical and operational coordmanon between the f
pams to the role of developing and applying pcxformancebenchnmrks AmemechMclugan |
insists that the implementation team is ill-suited for this task. - T '.f

o
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Ameritech Michigan also insists that the panel erred in adopting mzny of AT&T"s perform-
ance benchmarks. According to Ameritech Michigan, due to the custom nature of network
element provisioning, interval categories will vary from order to order on the same element, and !
wil have t0 be negotiated. Further, Ameritech Michigan argues that the panel exred in recom- J
mending resolution of performance standards through the dispute molunou process in: Secnon ,
28.3 of the arbitration agreement. Accordmg to Ameritech Michigan, a better resolution would ‘
permit a party aggrieved by a performance breach to bring an action in fddetalDistrictComOr!

to file a complaint with the Commission or the FCC. | |

The Commission is ot persuaded that either party’s final offer in the area of performance
standards constitutes an acceptable provision for the interconnection agreement. Amefitech I
Michigan and AT&T are major providers of telecommunication services. Each is agéreSSde ’

|

moving to enter the other’s area of dominance and it can be redsonably anticipated that each willl
i . - ! o
aggressively pursue the other’s customers. Accordingly, the Commission foresees the likelihood

that standards of performance will play an important part in therelaﬁonsiﬁp between'thepames’
For that reason, the Commission will not attempt to rewrite either party’s final offers regarding!
standards of performance. Rather, because the Commission does not wish to delay the pmcessf
of interconnection, it will approve the agreement without specific standards of performa.!;x. i
The Commission recognizes that such provisions will be needed to makemeimem&n’ection

agreement work efficiently. Accordingly, the Comxmsszon directs the parties to mume negoti-
ations on these issues and to resubmit proposals within 30 days. If the parties areaﬁléwagreej
on standards of performance, they should submit them jointly. If the parties are unable to rw:lh

|

agreement, the Commission finds that the pasties should adopt provisions for perforinance stan-
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dards that are consistent with the standards for performance in the interconnection agrccinmts
between Aeritech Michigan and Brooks Fiber Communications of Michigan, Inc., and TCG

Detroit.

In Tssae 45, Ameritech Michigan maintains that the arbitration panel improperly adopted |
AT&T s proposed language for establishing an alternative dispute resolution mechanism. ,
According to Ameritech Michigan, AT&T”s proposal involves a complex, ; nine-page axj;range- ” /
ment that is not .required by law. Ameritech Michigan is particularly distressed that an
mdepcndent arbitrator, not the FCC nor the Commission, would be reqmmd by AT&T'

proposal. AmenmchMiciuganurgwtheComm:ssxonmrewgmzcthespemalexpernsem

regulatory agencies have in these types ofmaners
In Issue 48, Ameritech' Michigan claims that the arbitration panel erred in adapting AT&T’s

propased lapguage,vwl'jﬁch provides that if the parties are unable to agree upon pinvisi’ons in

their iriterconnection tarift's, then the dxspute resolution procas shouid be used to establish |

l

provxsxons. Specifically, Ameritech Michigan argues that AT&T’s proposed ]anguage n Secuon

l

29.2 of the interconnection agreement should be rejected.” AocordmgmAmentechMich:gm

thercaredxsputmthhregardtotaﬁﬁ"s theyshouldbersolvedbytheCommxssmn,nota |

[

private arbitrator. S f {
The Commission finds that Ameritech Michigan's positions on Issues 45 and 48 should be

adopted. Creating an unnecessary layer in the dispute resolution process, whichwmildoamrif"

"TheComm:ssmnappmved meintetnonnecﬁonagmementsforﬂmmmpaﬁiesinits {
November 26, 1996 order in Case No. U-11178 and in its November 1, 1996 order in Case |
No. U-11138, respectively. N
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